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INJUNCTION IN THE StTaTE Court 


AGAINST OFFICER OF 


[has been agitated, the principal reason which has been 


FEDERAL Court.—We print elsewhere an interesting decision | urged in favor of retaining them, is that the system is a secu- 
of the Supreme Court of Rhode Island, on this important | Tity to the citizen against the abuse which the above writer 


question. 
in consequence of the courtesy of James H. Parsons, Esq., 


We are able to lay.this opinion before our readers | complains of. 


| Finally, we do not see how the abuse, which happened in 


of Providence, who has kindly consented to furnish us, from | this paticular case can be imputed to the grand jury system. 


time to time, with important deci isions of the courts of that | 
state. 


The Grand Jury Retin. 


In Washington City, Mr. A. A. Hall, a man of good stand- | 


ing in the community, was recently indicted for forging fire- | 
men’s certificates. 
examination was concluded, the district attorney promptly 
stated that the government had ‘‘entirely failed to make out 
a case.’’ _Whereupon the Washington Chronicle makes the 
following enquires: 


What are we to think of the grand jury system which thus brands a citizen 
as a criminal without any evidence whatever? What security has any innocent 


man, no matter what his standing may be, against indictment tor a penitenti- | 


ary offense? How niust that jury have been made up, or how manipulated, | 

in order to bring in indictments without evidence of guilt, and thereby brand | 

men as criminals, against whom there was no appearance of criminality ? 
And the same journal proceeds to say: 


The question does not now arise for the first time. In some of the states 


the grand jury system has been dispensed with; in others the subject is under | 


consideration. Whether a city like Washington, peculiarly situated as to 
political relations, and as to classes of population, cuuld as easily rid itself of 
the system as Vermont or Michigan could, is a question that will bear discus- 

sion ; but a few cases like that of yesterday will drive thinking men toan active 
investigation of the whole subject. 

The above is a specimen of the thoughtless and injudicious 
discussions of questions of law reform which we frequently 
meet with in the daily press. If the writer who penned the 
above paragraphs had referred to the history of the grand 


jury system, he would have seen that it was to prevent | 


what this grand jury has done, that grand juries were origin- 
ally established. It was justly considered that swe/ve men, 
selected from the body of the community, would be less apt to 
hold a citizen for trial fora high crime than eve man—the pros- 
ecuting officer—appointed by the king, or by the governor, or 
elected and controlled bya political faction. When we con- 
sider that twelve grand jurors must, on their oaths, concur in 
every presentment or indictment, and that it is (other things 
being equal) twelve times as easy to bribe one man as it is to 
bribe twelve men, and that twelve men, selected suddenly 
from the people at large, will be far less apt to be subject 
to improper influences than one man who holds his office 
for a definite period, and whom there is time to approach 
and improperly influence before any desired action is taken 
—the wisdom of the grand jury system is fully vindicated. 
Beside , it is doubtless true that, if the grand jury has been 
abolished in any state, it has been in deference to a clamor 
for less expenditure in the administration of justice, and not 
on account of abuses of the system, such as that which hap- 
pened in the above case. On the other hand, it is confidently 


At the trial, all the witnesses who appeared | 
before the grand jury were examined, and when their | 


| Unless the law in the District of Columbia is entirely different 
from what we have been accustomed to, this was not a casein 
' which the grand jury possessed inguisitorial powers—that is, 
in which they could send for persons and papers and prefer a 
| Presentment ov their own motion; but it was a case in which, 
| before they could act, it was necessary for the district attorney 
to investigate it, to draw an indictment and to send it before 
them, with the government’s witnesses. Before taking these 
| steps, it was the duty of this officer to satisfy himself that there 
| was such probable cause as would justify the government in 
| putting the person accused on trial. The primary fault, then, 
| was his, and the case was one in which the grand jury may 
| have abdicated their functions in deference to his opinion. 
| If there had been no grand jury, and if the system of proceed- 


| 


| ing upon the information of the government’s attorney had 
| been in vogue instead, the result would have beenthe same. An 
| officer who would send an indictment to the grand jury, would, 
| under the same circumstances, prefer an information to the 
judge. 

| But this discussion is idle, so far as the District of Columbia 
| is concerned ; for the system of criminal procedure in that 
| district, is controlled by the 5th amendment to the federal 
| constitution, which declares that ‘‘ no person shall be held to 
answer for a capital or otherwise infamous crime, unless on 
a presentment or indictment of a grand jury, except in cases 
arising in the land and naval forces, or in the militia when 

in actual service, in time of war or public danger.’’ It fol- 

lows that before the grand jury system can be abolished in the 

District of Columbia, either that district must be erected into 
| a state, or the above constitutional amendment must be abro- 

| gated. 


Seduction. 

We are permitted to make the following extract from a note 
by Mr. Bigelow, to appear in his forthcoming Leading Cases 
on Torts. It will be observed that that portion of it which 
shows that in awarding damages in seduction the jury are not 
confined to the pecuniary loss suffered by the parent, but may 
take into consideration the disgrace brought upon his family, 
bears some analogy to the point lately under discussion in the 
JourNAL concerning damages in the law of slander (ante, 
PP- 424, 455): 

Mr. Bigelow’s note is appended to the case of Martin v. 
Payne, 9 Johns. 387, the case usually cited for the American 
doctrine, that a parent may maintain an action for the seduc- 
tion of his infant daughter, though at the time of the seduc- 
tion she was engaged in the service of another, and had no 
intention to return to the plaintiff ; provided that the situation 
of the daughter was merely permissive on the part of the par- 





believed that whenever the propriety of abolishing grand juries 


ent, and not binding. We now give the extract: 
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The doctrine of the English case, Dean v. Peel, 5 East, 45, 
which makes the criterion of recovery in an action for seduc- 
tion to depend upon the animus revertendi, where the daughter 
was living out at service (though still subject to the parent’s 
authority and control) when seduced, has been generally 
repudiated in this country, and that of Martin v. Payne fol- 
lowed. But the allegation of service, though generally but 
little. more than a fiction, is nevertheless held indisputable ; 
and it must appear that the parent, whatever or wherever the 
situation of the daughter, had at the time of the seduction the 
right to control the daughter’s services. If his power over her 
is gone at that time, whether by his own consent in emanci- 
pating her, or by the act of law in taking her away from him, 
he cannot maintain the action; though there has been some 
conflict upon this point, in case of the return of the infant to 
the parent after seduction, as will appear in a subsequent part 
of thisnote. See Sargent v. ,5 Cowen, 106,116. But if 
he be not divested of his authority, the action will be main- 
tainable, though the daughter be away from home at the time, 
and have no intention of returning. So, too, if the parent 
was divested of his power over the infant by the defendant’s 
fraud, the action may be maintained. Speight v. Oliviera, 2 
Stark. 493; Dain v. Wycoff, 7 N. Y. 191. 

The doctrine of Martin v. Payne, has been followed in the 
following among many cases: Hornketh v. Barr, 8 Serg. & R. 
36; Clark v. Fitch, 2 Wend. 459; Stiles v. Tilford, 10 Wend. 
338; Mulvehall v. Millward, 11 N. Y. 343; and we are not 
aware of any case in this country in which a contrary ruling 
has been made. 

In many of the cases, indeed, the fiction of service is spoken 
of with disfavor ; but the necessity of proving the right to the 
services is not denied. Proof of acts of service, however, 
is not required; the right to the service is sufficient. 
And this is true even in England, where the courts have always 
been more strict in requiring proof of service than in this 
country. See Terry v. Hutchinson, Law R. 3 Q. B. 599, 602, 
Blackburn, J.°; though this was a case in which the daughter 
was in fact returning to her father when seduced, after having 
been dismissed from the service of another. 


Upon this point see also the language of Bronson, C. J., 
in Bartley v. Richtmyer, 4 Comst. 38, 47. After stating that 
several unsuccessful attempts had been made in England to 
maintain this action upon other grounds than the right of ser- 
vice, he says: ‘‘Our cases stand upon the same foundation, 
with only this difference, that we go further than the English 
courts in making out the constructive relation of master and 
servant, and hold that it may exist for the purposes of this 
action, although the daughter was in the service of a third 
person at the time of the seduction, provided the case be such 
that the father then had a legal right to her services, and might 
have commanded them at pleasure.’’ 

It follows, a fortiori, that where the infant daughter, when 
seduced, is only absent from her father upon a visit, the action 
is maintainable. See Griffiths v. Teetgen, 15 Com. B. 344; 
Bartley v. Richtmyer, 4 Comst. 38, 44. 

And this is true even of an adult daughter, if the relation of 
master and servant continue to exist. Sutton v. Huffman, 
3 Vroom, 58. It was said in this case that the arrival at major- 





ity does not emancipate the child if the parent continue to 
exercise authority, and the child to submit to it ; emancipation 


being a question of fact, to be determined by the circumstances 
of the case and the intention of the parties. And the same 


also Brown v. Ramsay, 5 Dutch. 117. 

Upon this point Parker v. Meek, 3 Sneed, 29, went too far, 
since that case the (adult) daughter was seduced in the life- 
time of her father, and the action was brought afterwards by 
her mother,—a point to be considered upon a subsequent page. 
(It is not reached in this extract). 

Of course, where the daughter is of age when seduced, no 
action can be maintained if she no longer continue to submit 
to the authority of the parent, which shows again that the 
right of the service is at the foundation of the action. See 
Nicklson v. Stryker, 10 Johns. 115; Miller v. Thompson, 1 
Wend. 447; Lee v. Hodges, 13 Gratt. 726 ; Manly v. Field, 
7 Com. B. N. S. 96; Sutton v. Huffman, supra. 

%* * ok * * ok * * * 

With respect to the damages to be allowed in this action, 
there has been, apparently, a departure from the principle 
upon which the action is based, the loss of service ; for it was 
said so long ago as in Lord Ellenborough’s time, that the prac- 
tice had become inveterate of giving damages far beyond the 
value of the daughter’s services as a well person. Irwin v. 
Dearman, 11 East, 23. In this case the only actual damage 
proved by the plaintiff was the loss of the young woman’s 
service for five weeks, during the time of her absence in the 
parish work-house where she wasconfined. But the jury gave 
£100 damages; and the verdict was upheld, and this, too, 
though the young woman was only an adopted child. 

Mr. Justice Blackburn, approving of the doctrine of this 
case, says: ‘‘In effect, the damages are given to the plan- 
tiff as standing in the relation of parent; and the action has, 
at present, no reference tothe relation of master and servant, 
beyond the mere technical point in which the action is foun- 
| ded.” And further on, in the same opinion, he observes : 
| ** As to the amount of damages, I hold that now the jury are 
| to consider the injuiy as done to the natural guardian, and all 
that can be referred to that relation. I do not say that they 
ought to calculate the actual cost of the maintenance of the 
grandchild, though they cannot well exclude that fact ; but 
they may consider not only that the plaintiff has a daughter 
| disgraced in the eyes of the neighbors, but that there is also a 
living memorial of the disgrace in a bastard grandchild. Con- 
sidering this, are £150damagestoo much? I cannot say that 
theyare.’’ And the other judges were of like opinion. But 
it was still considered necessary that the relation of master 
and servant should exist to give the right of action. Terry v. 
Hutchinson, Law R. 3 Q. B. 599, 602. See also as to the 
question of damages, Ingersoll v. Jones,5 Barb. 661 ; Bartley 
v. Richtmeyer, 4 Comst. 38, 49; Damon v. Moore, 5 Laws, 
454; Sargent v.—- 5 Cowen, 106; Badgley v. Decker, 44 
Barb. 577; Moran v. Dawes, 4 Cowen. 412; Stiles v. Tilford, 
10 Wend. 338. 








The principle seems to be, that the matter of service is es- 
sential to the action, but that, when this has been established 
by showing the parent’s right of control, the court has 
jurisdiction to proceed beyond the mere loss of the services, and 
award damages for the disgrace brought upon the family. 


It has been held that if there be no seduction, and the inter- 





course be effected without objection, or the use of insinuating 





doctrine was held in Lipe v. Eisenlerd, 32 N. Y. 229. See 
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arts, this will be admissible evidence in mitigation of dama- 


| Second. The second ground for dismissal is, that the state court 


ges. Hogan v. Cregan, 6 Rob. (N. Y.) 138. But guere, if has no jurisdiction in the case. 


even then the plaintiff can never recover damages beyond the 
loss of service; the disgrace to the family would usually be 
greater in such a case, than when an unwillingness of the 


daughter had to be overcome. If this disgrace can be taken | 
into consideration at all, what difference ean it make whether | 


the daughter was quite willing or not, unlessshe was notoriously 
loose and had already disgraced her family? The above case 
of Hogan v. Cregan was disapproved in Damon v. Moore, 5 
Lans. 454, as to the ruling that actual seduction was neces- 
sary to the giving of exemplary damages. In Damon v. Moore 


the alleged seduction was accompanied with force. 
* * * * %* * * * * * 











Injunction in State Court Against Officer of Fed- | 


eral Court. 


JOSIAH CHAPIN v. LUCINDA JAMES, ADMINISTRA- 
TRIX, e¢ ads., IN EQUITY. 


Supreme Court, State of Rhode Island, March Term, A. D. 1874. 


A state court will not award an injunction to restrain an officer of a United States 

ourt from selling property levied on under process of such court. And this is so, 
although the ground on which the injunction is sought, is that the property levied on is 
that of a person who was not a party to the suit in which the judgment was rendered. 
In such acase the application must be to the court whose process is abused. [Acc. 
Freeman v Howe, 24 Howard, 450, 457; Buck v. Colbath, 3 Wallace, 334, 341 ; Brooks 
v. Montgomery, 23 La. An. 450.] 


Fames Tillinghast, Benjamin T. Eames and Charles Hart, for 
complainant; ¥. A. Parsons and Thomas A. Fenckes, for respon- 
dents. . 

Porrer, J.—In this case the defendant admits having obtained 
from the United States Circuit Court, in a suit in equity, judgment 
against the Atlantic Delaine Company, took out her execution, 
and it was in pursuance of an order of her attorneys, Messrs. 
Jenckes and Parsons, indorsed thereon, levied by the United 
States marshal on the property of the present complainant, Josiah 
Chapin, it being claimed that he was a stockholder in the said cor- 
poration at the time the liability accrued, and that they had the 
right so to levy it by the provisions of the statute of Rhode Island 
regulating manufacturing corporations. 

The said Chapin now files his bill in this court for an injunction 
against the United States marshal, to restrain him from Selling the 
property levied on. 

Mrs. James, by Messrs. Jenckes and Parsons, now moves that 
the bill be dismissed, for two reasons : 

First. For want of proper service. That Mrs. James was nota 
resident of Rhode Island, but of Pennsylvania; and the only ser- 
vice was by leaving a copy at a place alleged to be her last and 
usual place of abode, whereas she had none in this state, and by 
service on Messrs. Jenckes and Parsons, who say that they were, 
and are, attorneys in the suit in the United States Court, but have 
no authority to accept service or appear for her in the present suit. 

It is contended by Messrs. Jenckes and Parsons that the right to 
order substituted service applies only where relief is asked against 
a suit at law (this being a suit in equity), and that its validity de- 
pends on the old English chancery practice, and not on the new 
English practice as modified by their recent statutes. 

We cannot see the validity of this objection. The power of this 
court to order service on persons out of the state, depends not on 
any old practice, but on General Statutes, cap. 181, 4 25, which is 
sufficient to include the present case, if the court has jurisdiction 
of the property relations or person involved in controversy. So 
in England, substituted service depends now not on the old prac- 
tice, but on the act of 1852, Stat. 15-16 Victoria, c. 86. See the 
subject commented on in Hope v. Hope, 4 De Gex, McNaughton 
& Gordon, 328, 341. 


The complainant contends that in the present case, so far as 
| concerns the levy on real estate, the property cannot be considered 
as in possession of the United States Court. That the complain- 
ant, Chapin, was not a party to the suit, and that even if he was 
| liable as a stockholder, the marshal has no right, on an execution 
| against the corporation, to levy the execution on his property, in- 
| asmuch as the mode of proceeding provided in the Manufacturing 
| Corporations Act has never been adopted by any United States 
| statutes or rule of court; that the execution was issued on a judg- 
ment in a suit for tort, whereas the stockholder is only liable in 
case of contract ; that Mrs. James, being a stockholder herself, was 
not entitled to that process, and that there is no remedy for the 
the complainant unless this court interferes. 


The facts alleged being assumed as true for the purpose of de- 
ciding the present motion to dismiss, cannot the complainant raise 
in the United States Circuit Court all these and other questions of 
law he may make, and have them decided by that court ? 


Although a decree has been made in the suit in the United States 
Circuit Court, the case is still pending there. The execution is the 
process of the court for carrying its decree into effect, and except 
so far as regulated by statute, is still within the court’s control. 
Courts of law, anciently, by ‘‘ audita guereda’’ and on motion, and 
latterly more generally by motion, have exercised control over 
their final process, and courts of equity have always done so. 
This is absolutely necessary to prevent the execution of a judgment 
or decree in one suit giving rise to a dozen other suits growing out 
of questions as tothe mode of serving its process. The suit is not 
ended by the judgnent; it is still pending. Wegman v. Childs, 
41 New York, 159; Mann v. Blount, 65 N. Carolina, gg, 101 ; 
Howell e¢ a/. v. Bowers, 2 Crompt., Mees. & Roscoe, 621; Spann 
et al. v. Spann, 2 Hill’sS. Car. Chanc. Rep. 156. So far as the 
present controversy is concerned, the question is between courts 
of co-ordinate jurisdiction. The suit was in equity, and might 
have been brought either in the United States or in the state court ; 
and it is a principle too well settled to need authority, that, in such 
case, the court which first acquires jurisdiction is to retain it, and is 
not to be interfered with by any other co-ordinate court, and that 
property in possession of the officers of the court is in possession of 
the court, and cannot be levied on by officers under authority of 
any other court of co-ordinate jurisdiction, whether state or fede- 
ral. Hagan v. Lucas, 1o Peters, 400; Wallace v. McConnell, 13 
Peters, 136; Smith v. Mclver, 9 Wheaton, 532; Mallett v. Dexter, 
1 Curtis, 178; Buck v. Colbath, 3 Wallace, 304, 341. Says Mr. 
Justice McLean, in Hagan v. Lucas: ‘A most injurious conflict 
of jurisdiction would be likely often to arise between the federal 
and the state courts, if the final process of the one could be levied 
on property which had been taken by process of the other.”” In 
that case the United States marshal had levied on property previ- 
ously attached by the state sheriff. 


And see also the remarks of Judge Grier on the jurisdiction of 
the federal and state courts in ex parte Jenkins, 2 Wallace, Jr., 
521-525. Andas between state and United States courts it is 
well settled that, as a general rule, neither can enjoin the process of 
the other. In case of conflict of jurisdiction as to cases arising 
under the United States Constitution or laws, the Supreme Court 
of the United States, at Washington, is the final arbiter. Diggs v. 
Walcott, 4 Cranch, 179; McKim v. Voorhies, 7 Cranch, 279; 
Peck v. Jenness, 7 Howard, 612-625; City Bank v. Skelton, 2 
Blatchf. 26; Brooks v. Montgomery, 23 Louisiana Annual, 450; 
and see Kendall,v. Winsor, 6 R. I. 453; Coster v. Griswold, 4 
| Edw. Ch. 364-377; English e¢ a/. v. Millar e¢ ads. 2 Rich. S, Car. 
| Eq. 320; and so as to a court of a sister state: Mead v. Merrit, 2 

Paige, 402, 404; 2 Story on Const. (ed. of Cooley), % 1757; Story 

Eq. Juris. 4 goo; Conklin’s U. S. Courts, 162, 272 (4th ed. 1864) ; 
1 Conklin’s U.S. Courts, 176, 296 (5th ed. 1870); and see the very 
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strong expressions of the majority of the Supreme Court of the 
United States, in Taylor v. Carryl, 20 Howard, 583, 596. 

But it is said by the complainant that in this case an execution 
issued against A. has been levied on B.’s property, and that in 
such a case a state court may interfere ; and he cites 1 Kent 
Comment. 410, supported by Cropper v. Coburn, 2 Curtis, 465; 
Greene v. Briggs, 1 Curtis, 311. The latter was the case of liquor 
seized by an officer, under a state law, which said Greene replevied 
out of the possession of the state officer, on a writ brought to the 
United States Circuit Court. In that case the question of jurisdic- 
tion was not raised. 

Judge Kent cites as his authority, Bruen v. Ogden, 6 Halsted N. 
Jersey Law Rep. 370, which was a case of replevin, and Dunn v. 
Vail, 7 La. Term R. 416; 3 Martin, La. Rep. 602, which latter was 
an action of trespass where there could be no actual conflict of ju- 
risdiction, and therefore is no authority for us. 

The doctrine contended for by complainant was also held by the 
Supreme Judicial Court of Massachusetts in a replevin case. 
Howe v. Freeman, 14 Gray, 566. But this case was carried up to 
the Supreme Court of the United States and there reversed; (Free- 
man v. Howe, 24 Howard, 450, 457); where the opinon was deliv- 
ered by Nelson, J., one of the oldest and most learned and 
experienced justices of that court.. This case, as observed by Mr. 
Justice Miller (3 Wallace, 341), took the profession by surprise, as 
overruling the decision of the Supreme Judicial Court of Massa- 
chusetts and the opinion of Chancellor Kent. But it was upon 
this very point, expressly affirmed by the United States Supreme 
Court in Buck v. Colbath, 3 Wallace, 334, 341. It is said that the 
marshal, on execution against A., has no right to levy on the prop- 
erty of B., which is claimed to be the present case. The very 
point decided in these two latter cases was, that in such a case the 
court from which the process issues, must, of necessity, decide the 
question, and the case of Brooks v. Montgomery, 23 La. Ann. 
450, is exactly in point. The decision there was that the state 
court would not enjoin the United States marshal from selling 
property, on the ground that the property was not the property of 
the defendant in the original suit, but of the person who applies 
for the injunction. It is asked, if the marshal, on a writ against 
A. should arrest B., would not the state court grant relief? We 
think in that case the application should be to the court whose pro- 
cess is abused. Suppose, for instance, a case of disputed identity. 
The court issuing.the process could decide it, and it could only 
lead to an unseemly conflict for another court to interfere. 


It is to be observed that there is a great distinction between 
actions of replevin and injunctions, which actually interfere with 
the process of a court, and actions of trespass and case where dam- 
ages only are claimed against an officer, in which latter there is no 
danger of conflict, and which may be peaceably taken from the 
state court to the United States Supreme Court, whose decision is 
final. Buck v. Colbath, 3 Wallace, 334, 343, 347. 5 

It is argued that in actions of trespass and case the claimant only 
recovers damages, whereas he ought to be protected in the possess- 
ion of the property itself. The same argument was urged in Free- 
man v. Howe, and was overruled. 


It is said that here Chapin was not a party to the original suit, 
but was a stranger to it, and could have no remedy in the United 
States Circuit Court, growing out of the peculiar limitations on their 
jurisdiction over parties. : 

In a state court, and so also in the United States court, but for the 
limitation as to citizenship, there can be no doubt that even a stranger, 
who had suffered from the execution of a decree, might obtain relief 
by petition to the court for an order in the case. 1 Hoff. Chanc. 
Prac. 89 ; Platto v. Deuster, 22 Wiscon. 482, 485, citing M’Chord‘s 
Heirs v. McClintock, 5 Littell, Kentucky, 304, where a person, not 
a party toa suit, who had been turned out of possession on the exe- 
cution-was relieved by petition in the same suit. See also Dyck- 
man v. Kernochan, 2 Paige, 26; Spann ef a/. v. Spann, 2 Hill, S. 





Car. Chanc. 156; Lane v. Clark, 1 Clarke (N. Y.), Chanc. Rep. 
307-9. And as to the United States courts it seems to be settled by 
the case of Freeman v. Howe, 24 Howard, 450, 460, that where 
the process was in a suit at law, a bill on the equity side of the court 
would lie to regulate or restrain proceedings, and that such a bill 
would be not original but ancillary, and might be brought by any 
one whose interests were affected by the process. And while lim- 
iting the relief to parties before the court, or who may come before 
it, the same court, by Mr. Justice Miller, in Buck v. Colbath, 3 
Wall. 334, 345, laid down the same rule, viz. : that persons interested 
in the possession of the property in custody of the court, may, by 
petition make themselves so far parties as to have their interests 
protected, although, if it was an original suit, the qualifications as 
to citizenship would not be such as to give the federal courts 
jurisdiction. See also Dunn v. Clarke, 8 Peters, 1; and Ken- 
dall v. Winsor, 6 R. I. 453. In Christmas v: Russel, 14 Wall. 69, 
80, there are some remarks which might seem to throw doubt on 
this view but for the very peculiar circumstances of that case. 
The motion for a preliminary injunction must, therefore, be dis- 
missed. INJUNCTION DISALLOWED. 


NOTE.—The property levied on in the above case was real property. In 
the same case a preliminary injunction was refused by Mr. District Judge 
Knowles, sitting in the United States Circuit Court, to restrain thesale of persona 
property which had been levied on. The opinion of the learned judge in that 
case is before us. He quotes the following language of the court in the Earth 
Closet Company v. Ferner, 5 Fisher's Patent Cases, 15, as indicating the 
nature of the discretion of the court on applications of this character, and, 
upon an examination of the merits, concludes that an adequate remedy for any 
injury done, exists against the officer and his sureties; that the principles of 
equity relating-to ‘“‘cloud upon title,” have no reference to personal prop- 
erty, and that a preliminary injunction ought not to be granted: 

“A motion for a preliminary injunction is one of the class addressed in tech- 
nical parlance to the discretion of the court. For precedents, in any recognized 
sense of that word, it is therefore idle to search. By one judge, an injunc- 
tion may be granted to-day under a given state of facts, and by another be 
refused to-morrow, upon identically the same state of facts, and yet neither 
functionary be chargeable with even error in judgment. The law makes the 
judge’s discretion the rule, not unheedful that in the qualities of mind which 
give character to an exercise of discretion, individuals differ scarcely less than 
in form and features. The judge is bound to decide a question of this kind as 
in his judgment, upon the particular case before him, the principles of equity 
and the practice of its courts warrant or dictate, and this whether his decision 
be in accord or at variance with that of his brother officer, of whatever grade 
or whatever locality. The largest liberty imaginable is his, practically, 
‘with no rules to restrain—no after-reckonings to dread.’ Neither upon 
appeal, nor by writ of error, nor even by petition for revisory action, cana 
judge's rulings or orders upon a motion for a preliminary injunction be sub- 
jected to correction or even criticism on the part of his superiors in official 
position or in judicial acumen.’ This opinion, sud nom. Chaffee v. Coggs- 
hall, will be found in full in 6 Legal Gazette, 342. 





Liability where Coupon Tickets are Purchased of 
one Company, and the Passenger is Killed on a 
Connecting Line. 


NASHVILLE AND CHATTANOOGA RAILROAD CO. v. W. 
L. SPRAYBERRY. 


Supreme Court of Tennessee, September 26, 1874. 


Hon. A. O. P. NICHOLSON, Chief Justice. 
« ~-P. TURNEY, | 
‘* ROBERT MCFARLAND, | 
«« JaMEs W. DEADERICK, } Judges. 
“ Tuos. J. FREEMAN, 
*  Joun L. T. SNEED, J 


The plaintiff purchased from an agent of the Nashville and Chattanooga Railroad 
Company, at Ch ga, coupon tickets for himself, wife and children from that place 
to Shreveport, Louisiana. While en route, on board a steamboat belonging to the last 
connecting line embraced in the tickets, an accident occurred, in which his wife and two 
children were drowned. AHe/d, that an action will not lie against the company selling 
the tickets. The owners of the steamboat are not to be regarded as the servants or 
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agents of the company selling the tickets, but the latter are to be regarded as the agents 
of the former. 


McFAaRLAND, J., delivered the opinion of the court : 

Sprayberry purchased from an agent of the Nashville & Chatta- 
nooga R. R. Co., at Chattanooga, tickets for himself, wife and 
two children, from that place to Shreveport, Louisiana. The tickets 
are what are known as coupon tickets—and indicated the route to 
be by the Nashville & Chattanooga road to Nashville—and by 
other eonnecting roads to Memphis, and from that point to Shreve- 
port by steamboat. After passing over the railroads to Memphis, 
the party took the steamboat called the Nick Wall, to which they 





were directed, and while on the route on the Mississippi river, an | 


accident occurred, in which the wife of Sprayberry and his two 
children were drowned. This action was brought by Sprayberry 
against the Nashville & Chattanooga R. R. Co.; the drowning is 


averred to have been the result of the misconduct and want of | 


skill of the officers and servants of the boat. A demurrer was filed 
upon the ground that the plaintiff could not maintain the action in 
his own name, for wrongs or injuries causing the death of the wife 
and children. This, we think, was properly overruled. An action 
of this character‘is unknown to common law, and is only given by 
statute, and where such an action is given by statute, anda remedy 


prescribed, that remedy must be pursued. As the injury occurred | 


in the state of Mississippi, the right of action and the remedy pre- 
scribed by the statute of that state, is the one to which the plaintiff 
was entitled. The statute of this state on the subject has no appli- 
cation. The action, though predicated upon the Mississippi stat- 
ute, may be brought in this state. In such case, the declaration 
must aver the statute under which it is brought. This was suffi- 
ciently done. That statute gives the remedy to the husband and 
father—and we enforce that remedy in our courts. 

The next question, and one of importance, is as to the liability 
of the Nashville & Chattanooga Railroad Company for injuries to 
the passengers caused by the wrongful acts, negligence or want of 
skill in the officers and servants of the steamboat, after the pas- 


sengers had passed beyond their line. The declaration avers that the | 
defendant was in partnership with the company or line of carriers | 


owning the boat. This was put in issue. The judge, in his charge, 
instructed the jury, in substance, that it was not necessary for the 


plaintiff to prove this to entitle him toa recovery, but if the plaintiff | 


purchased the tickets from an authorized agent of the defendant, 
the defendant thereby became bound for the transportation of the 
passengers over the entire line for which the tickets were sold, al- 
though beyond the terminus of its own road. That the company 
selling the tickets incurs a responsibility as though the entire route 
was its own—unless it stipulate at the time for a less responsibility. 
This we understand to be the substance of the instructions to the 
jury on this question. This doctrine rests upon the theory that the 


contract is alone with the company from whom the tickets were | 


purchased for the entire route, and that the connecting lines are 


but agents of the first in carrying out this contract ; and as a conse- 


quence, the acts or negligence of the servants causing the injury, 
are the acts of the joint company. This is laid down as the true 


doctrine in Shearman & Redfield on Negligence, sec. 272, though 
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| another route. It was held that the plaintiff was entitled to hold 
| the first company liable for this failure, upon the ground that this 
| contract was alone with them. 

The case of Fustenhiem v. The Memphis & Ohio R. R. Co., 
decided at Jackson, by this court, in April, 1872, was this: The plain- 
tiff purchased a through ticket from New York to Memphis, from 
the Pennsylvania Central R. R. Co., and received a check for his 
baggage to be delivered at Memphis. It was held that upon this 
| the plaintiff could not recover from the last company running into 

Memphis, for an injury to his baggage, which occurred while on the 
Pennsylvania Central road ; for this injury he must look to that com- 
pany. Weare also referred to several cases, and one of them, our 
own, holding that a carrier receiving freight to be carried beyond the 
terminus of its own road, is responsible for its delivery at that point, 
| unlessa different liability is stipulated for—and there are, as stated, 
authorities holding that the same rule applies to passengers. 





On the other hand, there are authorities holding that a different 
rule applies to passengers from the rule applicable to freight and 
| baggage. That where tickets of this character are sold they are to 
| be regarded as distinct tickets for each road, sold by the first com- 
pany as agent of the others, so far as passengers are concerned. 
This is the doctrine maintained by Judge Redfield in his work on 
carriers. He refers, among others, to the case of Ellsworth v. Tartt, 
26 Ala. 733, in which he says the question wasa good deal examined, 
and the rule laid down to be, “if the proprietors of different portions 
of a public line of travel,by an agreement among themselves,appoint 
acommon agent at each end of the route to receive the fare and 
give through tickets, this does not of itself constitute them partners 
as to passengers, so as to render each one liable for losses occur- 
ring upon any portion of the line.’’ He refers also to other authori- 
ties. See Redfield on Carriers, Sec. 444. And the same author 
maintains the same doctrine in his work on the Law of Rail- 
ways, Vol. 2, Sec. 201. 





In this conflict of authority we are left to adopt the rule which 
seems to us supported by the soundest reasons. 


The extent and termini of great railway lines, owned and oper- 
ated by companies incorporated by public laws, may be supposed 
to be known, at least in general, to persons of ordinary intelligence, 
when they purchase tickets to travel over them, especially when 
this is shown by the tickets themselves. The system of selling 
| through tickets is one of great importance and convenience to 
travelers, as it avoids trouble, besides securing in some instance 
| lower rates. The theory that the company selling the ticket shall 
| be held, from this alone to have actually contracted to carry the 
| passengers over roads besides its own, and that the owners of the 
| other roads are but the agents of the first to carry out the contract, 
seems to us to be an arbitrary assumption—a sort of legal fiction, 
and contrary, in some cases at least, to the truth of the case. As- 
| suming that in fact the different lines of road are separate and dis- 
tinct, and owned and controlled by different companies, with dif- 
| ferent agents and officers, and that there is no contract or priority 
| between them in regard to carrying passengers, except the arrange- 
ment to sell through tickets, and that these facts appear in proof 


| 
| 
| 
| 





it is conceded that the American cases do not always support it. | shall the fact that the first company, with the authority of the 
The cases referred to in support of the position, we have not had an | others, issues and sells the tickets, be held of itself to establish ex- 
opportunity to examine. In the case of Carter and Hough v. Peck, | actly contrary to the truth, that the other companies are but the 
4Sneed, 202, the language of the judge delivering the opinion of the | agents and servants of the first? There is nothing in this record 
court, seems to favor this view. In that case, however, it appeared | to indicate that the officers and agents of the steamboat, whose 
that the plaintiff purchased from the defendants, the proprietors of | wrongful acts or negligence are said to have caused the death of 
a stage line, through tickets from Nashville to Memphis. The de- | the plaintiff's wife and children, were the servants of this defendant, 
fendants did not own the entire line, but had an arrangement with | or in any manner under its control, except the simple fact that the 
another company owning a stage line, to receive the passengers at | defendant sold the tickets. To allow this of itself to establish this 
Waynesboro, on the route, and carry them to La Grange, for their | arbitrary conclusion against the truth, would be to attach unjust 
share of the fare, from which point they were to be taken to Mem- | reponsibility upon the company selling the tickets. We are of 
phis by railway, but this arrangement was not known to the plain- | opinion that in such cases, the company selling the tickets shall be 
tiff. The connecting line at Waynesboro failed and refused to | regarded as the agent of the other lines, when the tickets them- 


carry the plaintiff, and he was compelled to pay his fare upon | selves import this and nothing else appears, and the purchaser 
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may well understand with whom the contract is made, and who is | bonds, the whole principal sum mentioned in each and all of the 
bound for its performance. | said mortgage bonds then outstanding shall, forthwith, become due 
Of course the company selling the tickets may, by contract, either | and payaé/e, and the lien or incumberance hereby created for 
expressed or to be fairly implied from its acts, bind itself to be re- | the security and payment thereof may at once be enforced. 
sponsible for the entire route; but this should not be held conclusively | And it is agreed, in case of the default of the payment of the 
established from the sale of the tickets alone, nor should it be | semi-annual interest, as above provided, that said trustee, or its 
held to throw upon the defendant the onus of proving that it ex- | successors, is hereby expressly authorized and empowered, upon 
pressly limited its liability. If a partnership in fact appear, the case | the request in writing of a majority of the owners or holders of 
would be different. For this error the judgment must be reversed | said bonds, to enter into and upon, and to take actual possession 
and a new trial awarded. JUDGMENT REVERSED. | of all the property, real and personal, and rights, franchises and 
NOTE.—We are indebted, for the foregoing opinion, and for another which privileges of the premises hereby conveyed, and each and every 
we shall publish next week, to Mr. Attorney-General Heiskell, of Tennessee. | part thereof, and by their agents or attorneys, have, hold, use, and 
ork PRT AROARY : enjoy the same, and from time totime make all repairs and replace- 
Railway Mortgage—Foreclosure—Parties. ments, and all useful alterations, additions and improvements 
thereto, as fully as the parties of the first part might have done 
before such entry; and to collect and receive all tolls, freight, 
incomes, rents, issues, and profits of the same and of every part 


United States Circuit Court, District of Iowa, October Term, | thereof; and the said trustee, and their successors, shall and may, 














CHARLES ALEXANDER eé a/. v. CENTRAL RAILROAD 
OF IOWA, e7 ad. 


1874. and hereby is expressly authorized and empowered to sell at pub- 

lic auction, to the highest bidder, the entire property, real and per- 

Before Hon. JOHN F. DILLON, Circuit Judge. sonal, rights, franchises, and privileges herein conveyed ; said sale 
and “ Joun Love, District Judge. shall be either in the city of Marshalltown, Iowa, or in the city of 


1. Foreclosure—Trustee—Cumulative Remedy.—A provision in a railway New York. A Re 
mortgage, authorizing the trustee, on default of the company to pay interest, to take Platt Smith and F. F. Duncombe, for the plaintiffs ; Boardman 


possession of the road, operate it and receive its income, and upon notice, to sell it, isa | Ge Brown, for the railroad company; Grant & Smith, for the 
cumulative remedy, and does not affect the right to foreclosure by bill in equity. trustee 

-_— Trust Deed Construed.—T he special provision of the deed of trust DILLON, Circuit Judge :— 

in question, held not to require a majority of the bondholders to unite in a suit to fore- ike 

close for interest, or request the trustee to bring such suit. 1. The authority in the deed of trust to the trustee, on default of 


3. Default of Trustes—Who may Sue.—If a trustes improperly refuses the payment of interest, and upon the written request of a 
to bring such suit, an individual bondholder may bring it for himself and others, and | Majority of the bondholders to take possession of the road, to 
make the trustee a party defendant. operate it and receive its income, and on three months’ notice to 

” Suit by Trustee—When Permitted.—On a dismissal, by the plaintiff | sell the same, and divide the proceeds of the sale Avo va/a among 
of the bill as to the trustee, the court has a discretion to allow the trustee to file a bill for the bondholders, is a cumulative remedy for the benefit of the 
my nati - 0 —_— mortgage creditors, and does not exclude their right to resort to the 

This is a bill - oquny to foreclose a mortgage made by the judicial tribunals for a foreclosure. Especially is this so, as the 
defendant on its railroad and property. The bill is filed by the laws of the state of lowa, forbid sales under powers of this charac- 
plaintiffs as bondholders, who allege that they bring it for them- | ,.- by proceedings out of court. 
selves and all other bondholders who are similarly situated. It 2. Provisions in an instrument of this character limiting the right 
charges default in the company to pay interest. It alleges that the | o¢ 4 mortgage-creditor to resort to a court of chancery to fore- 
Spee Reve made ‘a demand on the trustec in tie mortgage, viz | close his security, are not to be extended beyond the fair meaning 
the Farmers’ Loan and Trust Company, of New York, to bring the of the language used; and it is our opinion that there is no restric- 
suit, and its refusal, and the said company is therefore made a defend- tion in the deed of trust before us, upon the right of the coupon- 
a Fheve ” i chageages the = ant a majority of the bond- | holder to forclose for interest upon default; although a majority 
holders wave in bringing it, or united in the per to the trustee of the bondholders do not unite in the suit, or request the trustees 
to bring ~ The trustee appears and files an answer, setting P| to bring it. The provision in question gives a majority of the 
iat n majority of the bondholders have =— demanded action | bondholders, on default of the payment of interest, the option or 
wg the part of the trustee, and that athe willing to submit to the election, after the expiration of a year from the default, to have the 
direction of the court as to its duty #% the premises, and to become whole principal sum become due at once, and the mortgage secur- 
P laintiff if the court so orders. The railroad company demurred ity enforced accordingly. This is not inconsistent with the una- 
eee ere 00 Oe grened Met wader the provisions of tis dood of abridged right of any coupon-holder to foreclose for znferest, in the 
trust, there could be no foreclosure by bondholders, or by the trus- manner sought in the present bill, and it was not necessary that a 
tee, unless a majority of the bondholders so desired, and there was majority of the coupon-holders should unite in bringing the bill, 
no such everest, 7: , or in a request to the trustee to bring it. 

é The following are the provisions in the deed of trust relied on 3. As the bill alleges that the trustee refused to bring suit, the 
in support of the demurrer: “And the said party of the first part | 4i11 was properly brought in the name of the plaintiffs, for them- 


[the Railroad Co.] doth hereby quvename, promise and agree, for selves and the other coupon-holders, making the trustee a defend- 
itself, its successors or assigns, to and with the said trustee, their ant 


successor or successors, that the said company will well and truly | 4 i¢ the plaintiffs elect to dismiss the bill as to the trustee, we 
pay each and every of said bonds issued by them, and secured by | wit} allow the trustee to become a party plaintiff, and to file a bill 
this mortgage, together with the semi-annual interest to become | for the benefit of all the bondholders ; but it would be anomalous 
° due thereon, at the rate of seven per cent. per annum, at the times, | t have the trustee on the record, both as defendant and plaintff in 


in the rwaneenree and at the places specified therein, in United | the same proceeding. The demurrer of the railroad company to 
States gold coin. And that in case said company shall, for the | tne pill is overruled. ORDERED ACCORDINGLY 


space of six months, make default in the payment of the said semi- 
annual interest to become due u i ial : ns ; 

f said pa d a h a ra either - the pies of HON. PETER W. GRAY, one of the most eminent lawyers and citizens of 
of said mortgage ; n me then, after the expiration of twelve Texas, died at Houston, on the 5th instant. He had but recently returned 
months from the time it became due, and without demand or | from Virginia, where he had gone for his health. He was born in Fredericks- 
notice, at the e/ection or option of a majority of the holders of said | burgh, Va., in 1817, and accompanied his father to Texas in 1837. 
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{Correspondence. | | 
James T. Brady. 

The great men of the nation—those who have’given the world a | 
direction towards the good—are endearing and enduring orna- 
ments. 

To rescue from forgetfulness, to keep fresh and green the memory, 
and to cherish with just pride the names of those who have elevated 
and ennobled a beneficent calling, ever tends to raise mankind to a | 
higher level of thought and action. 

We recur with pleasing recollections—after a lapse of several 


his bounty was large, to alleviate the condition of the unfortunate, 
to vindicate the rights of man, and to adorn the profession he so 
dearly loved. 

James T. Brady was indeed a brilliant ornament—the Curran 
of the New York bar—while in the social circle he was peculiarly 
attractive, possessing at the same time, in a liberal degree, the 
better amenities of our nature. Genial, gentle, and sympathetic, 
he was always considerate and generous toward his younger breth-’ 
ren of the bar. Companionable and noble, and largely endowed 
with the spirit of love for his fellow-men, he was ever the delight of 
his auditory, whether in the court-room, or before a popular audi- 
ence. 

And a festive gathering, in many of which he figured so delight- 
fully, was considered incomplete—a play without a star—if he were 
absent ; for he was 

“From the charmed council to the festive board, 
Of human feelings the unbounded lord.” 


His boyhood education was under the guidance and direction of 
his father, Thomas Brady, who was a man of clever legal abilities 
and varied accomplishments, having kept a school and afterwards 
practiced law with success, in the city of New York. In that rudi- 
mentary school, it was about fifty years ago, that young Brady 
might have been seen, a large-headed little boy of seven or nine 
years of age, poring over his books, and laggingly committing his 
iessans, for he was “‘ slow of study’ at that age, as was Webster 
and many others, who, in manhood, became distinguished ; he dis- 
played no marked, distinctive qualities of mind or genius while a 
youth, which foreshadowed eminence in coming years. 

“‘I remember him,” says Chief Justice Daly, now of the Com- 
mon Pleas Court of New York, who was with him while a boy in 
the school of his father. ‘‘ 1 remember him, and such of his school- 
mates as survived remember him, as a great, warm-hearted little 
boy ; exceedingly unselfish, most affectionate in his attachments to 
his young school companions, and exceedingly beloved by them; 
qualities, which in all his subsequent career, and the distinction that 
attended him, were never abated or extinguished, as every one will 
testify that ever knew him, nor came in personal contact with him.” 

Although he was a shy and retiring lad, his father—who knew his 
nature best—regarded him as a self-reliant and remarkable boy, 
who was one day to make a figure in the world. 

From the impressions of those who remember him in early man- 
hood, we glean that, his earliest ambition was to be a lawyer; and 
he ever after had an elevated opinion of the nobleness of the 
profession ; he considered that the beauties and honors of Fustitia 
far out-shone the wealth of ‘‘ Ormus and of Ind.” 

His natural powers of oratory were great, while an unhesitating 
command of language and a wonderful felicity of classical illus- 
tration, favored and marked him, even from the time he pleaded 
his first case ; these made him engaging and majestic before any 
audatory. 

Of a Celtic origin, he partook largely of the fervid imagination 
and flowery style peculiar to that race. In his later efforts he dis- 
played such genius, such astuteness and eloquence as to render 
him worthy to tread in the footsteps of Thomas Addis Emmet and 
kindred lights of the bar. 


as now, we doubt not, crowded, or seemed to be; for such men as 
George Wood, Daniel Lord, David Graham and Ogden Hoffman, 
filled the higher places, the labyrinths of the profession; but the 


| proud, self-reliant young knight, sprang into the arena undaun- 


ted, ready to cope with the ablest of them—doubtless believing, 
with Webster, in regard to the profession, that there was ‘ room 
enough up stairs.”’ 

His influence over a jury was very great—probably equal to that 
of Choate in his palmiest days. While he had a pleasing address, 
he possessed a remarkable magneticalness which ever wins a jury 
more than labored logic ; these, combined with great felicity of 
thought and expression, which at times pierced like a Damascus 
blade to the centre, gave him a powerful lever to distinction. And 
thus it was, that a gleam of light and beauty shone through what- 
ever he gave his mind to, and made the subject or contested point 
stand out in radiant characters. But while his diction and elo- 
quence were ever conceded to be remarkable, his powers of analy- 
sis, logic and solid argument can but deeply impress the mind of 
any one who may take occasion to read his forensic speeches, and 
such of his briefs, legal pleas and arguments as are preserved to 
us. It has well been said by one who knew him better, that in 
this regard, ‘‘ many of his noblest productions were not unlike the 
Corinthian pillar, in which the strenghth of the column is lost 
sight of in the symmetry of its proportions and the beauty of its 
decoration. ” 

While not insensible to his own merits, he was generously ready 
to accord a word of praise to his associate or antagonist in a cause 
where he deemed it deserving. 


The Great Advocate was engaged in most of the important cases 
in the state of New York, during a period of twenty-five years. It 
were idle to attempt to collate in order the various cases in which 
he figured, but some may be mentioned as they occur to us—as 
we remember the impressions made at the time of their occurrence. 

In 1862 Mr. Brady was one of the counsel to defend the com- 
mander and crew of the privateer Savannah, who were arraigned for 
piracy. The facts in brief were, that the schooner Savannah, a Con- 
federate vessel, having captured the brig Joseph, laden with sugar, 
was afterward taken by the United States brig-of-war Perry, and 
brought into the port of New York, where a ‘‘true bill’ for piracy 
was found. We may mention in this connection that, as a short 
time before this, the men of the privateer Jefferson Davis, had been 
tried in Philadelphia and convicted of piracy, a precedent in such 
cases had been established. 


Mr. Brady handled the cause with marked ability, and as far 
as we have been able to learn, without pecuniary reward. The 
closing sentence of his plea to the jury in behalf of the privateer- 
men was about as follows: ‘‘I do wish that it were within the 
power of men, invoking the Great Ruler of the Universe, to bid 
these doors open andto let the revolutionary sages to whom I have 
referred, and a Sumter, a Moultrie, a Greene, a Putnam and the 
other distinguished men who fought for our privileges and rights 
in the days of old, march in here and look on this trial. There is 
not a man of them who would not say to you that you should re- 
member in regard to each these prisoners, as if you were his father, 
the history of Abraham, when he went to sacrifice his son Isaac 
on the Mount—the spirit of liberty, the principles of American ju- 
risprudence and the dictates of humanity constituting themselves 
another angel of the Lord, andsaying to you when the immolation 
was threatened: ‘ Lay not your hand upon him.’” 

He also figured conspicuously in the Forrest divorce case—the 
accounts of which at the time flooded the newspapers and periodi- 
cals of the country. It will be remembered that the cross-firing 
on the part of the litigants, was kept up for several years—Mr. 
Forrest having set the ball in motion by an action for divorce—but 
which finally resulted in Mrs. Forrest recovering judgment for her 
support from 1850 to 1860, which, in the aggregate, amounted to a 





When young Brady was admitted to practice, the profession was 


large sum—and thus, as was then said, Birnham Wood had come 
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to Dunsinane. Mr. Forrest took an appeal from the final judgment, 
and from each and every part of any further judgment aud order 
in the action. In these appeals it was that our advocate acted 
down to 1862, achieving a world-wide reputation. 

In the notorious trial of Gen. Geo. W. Cole, for the murder of 
Hon. L. Harris Hiscock, at Albany, in December, 1868, James T. 
Brady won bountiful laurels for the graceful and masterly manner 
in which he defended the prisoner. Notwithstanding his ill health 
—he then being under the doctor’s care—it is generally conceded 
that he acquitted himself ably and well, and that his efforts wrought 
out a vindication of the accused in the minds of the jury. We would 
not, however, in this commendation, be understood as detracting 
one jot or tittle from the astuteness, genius and eloquence exhibited 
by the learned and accomplished gentlemen associated with him 
on that occasion. 

Thetrial of Cole attracted much attention, and was as renowned 
in pith and moment as that of Sickles for the murder of Barton 
Key, years ago in Washington. 

In his plea to the jury, Mr. Brady made touching allusions to the 
heroic services rendered to the nation by the prisoner ; that after being 
decorated with badges of honor, for patriotism and heroism in the 
services of his country, he turned his footsteps homeward to share 
his glories with her, for whom he would have laid down his life: 
‘“‘But,"’ in deepest pathos, exclaimed Mr. Brady, ‘‘ what found he 
there? Alas! that hearthstone was desecrated; the spoiler had 
been there. Where joy and brightness had reigned luxuriantly, 
sorrow and gloom were. That beautiful fabric of domestic love 
and tranquility was overwhelmed in ruin, and the ravens of dispair 
were croaking and gloating over the dark desolation. Gentlemen, 
what is home without its jewels; what is earth without its flowers ; 
what is heaven without its stars."’ Hethen makes an apposite 
simile in referring to Casar being struck down in the senate cham- 
ber by his best friend. ‘‘He, also, experienced the pangs of 
knowing that it was his most trusted friend that struck him to the 
heart— 

‘For when the noble Caesar saw Aim stab, 
Ingratitude, more strong than traitors’ arms, 


Quite vanquished him. 


Although the plea had very great weight with the jury, some have 
expressed a disappointment at this effort. It may be Mr. Brady 
had, on some former occasion, when in the prime of health, been 
more pleasing and eloquent, but considering the fact that his con- 
stitution was then much shattered, we may justly accord a tribute 
of praise, believing that his decided influence over that jury was 
the result of a solemn pathos well fortified with convincing logic. 
A verdict of ‘ not guilty’ was rendered. 

Our generous advocate was ever ready to defend the ignorant, 
the weak, the worthy ‘“ without money and without price,’’—and the 
field for such labor, be it remembered, in any great metropolis is 
boundless—so that years before, and at his death, full many a poor, 
unfortunate man and woman whom he had befriended pronounced 
him blessed, and would fain have laid upon his bier offerings of 
adoration. 

Whether prosecuting or defending a case for pay, or for charity's 
sake, he was always faithful,—faithful to his abilities, to his client, 
and faithful to himself. 

He possessed abilities of the peculiar kind and description to 
have shone favorably in public life, but he uniformly declined polit- 
ical honors. ‘The position of Attorney-General of the United 
States was once tendered him, but he did not accept it, although 
it was believed that he would have filled the office gracefully and 
well. 

The gerat advocate having courted the jealous mistress of the 
law, in early manhood, too assiduously to devote time to the tender 
passion, passed on through life without having married. He never 
realized the concealed comforts of ‘‘ The Hanging of the Crane” 
—FPendre la cremaillere, so charmingly portrayed by Longfellow, 





in his poem just published under that title. Had he ever been able 
to say and realize, 
“ @ fortunate, O happy day! . 
When a new household finds its place 


Among the myriad homes of earth '’"— 


he would doubtless have been a happier, if not a better man. 
Being of a sunny and mercurial nature, he latterly floated on the 
tide of fawning and flattering society, in which his smiles were ever 
courted. 

The honorable John R. Brady, the accomplished judge of the 
Supreme Court of New York, is a brother of the subject of our 
sketch, a man of marked ability and highly revered. 

At the meeting of the members of the bar of New York, in 
memory of Daniel S. Dickerson, one great advocate pronounced a 
sentiment which appositely illustrates his catholic spirit and humane 
character: ‘‘ Like you,” he observed with a high sense of regard 
for the opinion of his associates, ‘‘I honor greatness, genius, and 
achievements; but I honor more those qualities in a man’s nature 
which show that, while he holds a proper relation to the Deity, he 
has also a just estimate of his fellow-men, and a kindly feeling 
toward them. I would rather have it said of me after death, by 
my brethren of the bar, that they were sorry | had left their com- 
panionship, than to be spoken of in the highest strains of gifted 
panegyric.”” That sentence bespeaks the nature of the man. 

Five winters and summers have rolled their onward course since 
James T. Brady was called from his beneficient sphere of useful- 
ness,—since a void was occasioned inthe Bar of New York, which 
has scarcely yet been redeemed—and thousands still miss his com- 
panionship.— ° 

** Nor e’er was to the bowers of bliss convey'd 
A fairer spirit, or more welcome shade." 
New York. 


Joun F. BAKER. 


Book Notices. 


CRIMINAL LAW REPORTS: Being Reports of Cases Determined in the Fed- 
eral and State Courts of the United States, and in the Courts of England, 
Ireland, Canada, Etc. With Notes. By N. St. JOHN GREEN, formerly 
Lecturer on Ciiminal Law at the Dane Law School, and now Lecturer on 
Criminal Law at the Schoo: of Law of Boston University. New York: Pub- 
lished by Hurd & Houghton. Cambridge: The Riverside Press. 1874. 
We are glad that the preparation of a series of criminal law reports has been 

undertaken by an editor so competent to perform the task, and by publishers 
who stand foremost in their department of the book-making art. It is an 
undertaking of which a large portion of the profession have felt the need for 
seme time, and itis matter for congratulation that it has not fallen into bad 
hands. The practice of the criminal law separates itself so completely from 
every other field of legal labor, that in the large cities it is rapidly falling into 
the hands ofa separate class of lawyers, some of whom never appear in a civil 
case. The establishment of separate criminal courts in many of the large 
cities has had a further tendency to segregate the criminal lawyers from the rest 
of the profession. Such of those lawyers who have notaccess to complete libraries 
can furnish themselves with the current decisions on criminal law, of states 
other than their own, in no other way than through a series of this kind. We 
believe the time is not far distant when each of the leading departments of the 
law will have its separate series of reports ; when, in other words, we shall have 
Criminal Reports, Bankruptcy Reports, Admiralty Reports, Commercial Re- 
ports, Equity Reports, Ecclesiastical and Divorce Cases, Land Cases and the 
like, in separate and concurrent series, embracing all courts. The law involves 
too vast an accumulation of knowledge for any one man to excel in all its 
branches, and the dictates of good sense and self-interest will soon lead each 
lawyer, at least in large cities, to confine himself toa particular department of 
his profession. When that time comes—when we shall have specialists in law, 
as we now have in medicine—every successful practitioner will be able to sup- 
port aseries of reports devoted to his own specialty. The criminal practice 
has so far become a specialty with a certain class of lawyers that this may be 
done now. 

An attempt is made in this series to give, in about one volume per year, all 
the current decisions on the criminal law in the English and American courts. 
The editor promises that in future volumes no case which is deemed to be of 
the slightest importance will be omitted, that doubtful cases will be commented 
upon in notes, in which an endeavor will be made to treat the subject historic- 
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ally as well as theoretically, and that cases which are now established as lead- 
ing cases, will, as occasion serves, be added in full in the notes. i 

Unless we greatly deceive ourselves, this undertaking cannot be carried out 
in one or two, or even three volumes a year. The present volume, although | 
honestly printed, with large pages and without leading or stuffing, comprises, | 
in 814 printed pages, but 98 reported cases. Mr. Green in his preface tells us 
that the number of volumes of reports published last year was 98. This would 
make an average of but one criminal case to each volume of reports. We be- 
lieve from such an examination of the subject as we have been able to make, 
that the average will come nearer a dozen than one. There is such a diathesis 
of violent crime in some sections of the country, that we doubt if one volume 
per annum would do more than comprise the homicide cases alone. We re- 
cently had occasion to note ten homicide cases in a single volume of Alabama 
Reports. We therefore confidently think that Mr. Green must either resort 
tosome principle of selection, or else he and his publishers must conclude to 
face the task of getting out several volumes per year. 

We have not space to notice the many valuable cases comprised in this vol- 
ume ; but, glancing at the work of the editor, we find many scholarly notes of 
great value—which will be of equal delight to the student and profit to the prac- 
titioner. In these notes the learned editor does not limit his efforts to the col- 
lecting of decided points, but, in searching for the reasons and foundations 6f 
the rules under discussion, he carries us back through the old authors and 
through the most learned and instructive historical enquiries. This will appear 
from a portion of a note which we select at random, on p. 502, in which the 
editor traces the origin of the principle that a man’s house is his castle. The 
following brief note, which we find on p. 295, will also show the discrimina- 
ting cast of Mr. Green's mind : 

“* Many dicta are to be found in the reports to the effect that it is a well 
settled rule of the common law—' that in setting out a statutory offence it is 
generally sufficient to follow the words of the staute.” State v. Lockbaum, 
38 Conn. 400, 402. ‘There isno such rule of law. No distinction is made by 
the common law as respects the degree of particularity and precision essential ! 
to the description of an offence, between statutory and common law offences. 
All indictments must specify the criminal nature and degree of the offence, and | 
the particular facts and circumstances which render the defendant guilty of | 
that offence. If the statute sets out fully and precisely the necessary ingredi- 
ents of the offence, then an indictment is generally sufficient which follows the 
words of the statute. But such indictment is good, not because it follows the 
words of the statute, but because it satisfies the common law rules of pleading. 
1 Starkie on Crim. Piead. Ch.12; Archb. Crim. Pl. 13th Ed. pp. 50, 51 and 
cases cited; Purcell’s Plead. & Ev. pp. 79, 80, 8rand casescited. In England 
by Stat. 7 Geo. 4, ch. 64, Sec. 21 (1826), it is enacted that ‘ when the offence 
charged has been created by any statute, or subjected toa greater degree of 
punishment, or excluded from the benefit of clergy by any statute, the indict- 
ment or information shall, after verdict, be held sufficient to warrant the pun- 
ishment prescribed by the statute, if it describe the offence in the words of the 
statute.’ 

“ This statute has probably not been generally re-enacted in this country. It 
is undoubtedly true as a matter of fact, that where a statute creates an offence, 
it is generally sufficient to follow the words of the statute. But this is true, not 
because there is any rule of law to that effect, but because when the legislature 
make a new offence they generally specify the facts necessary to constitute the 
offence.” 

The following note (p. 183) will also show the ready learning with which the 
editor illustrates interesting questions here and there, and by which he sets his 
readers to thinking: 

* Coke says (3 Inst. p. 233), ‘a pardon is a work of mercy, whereby the 
king either before attainder, sentence, or conviction, or after, forgiveth any 
crime, offence, punishment, execution, right, title, debtor, duty, temporal or ec- 
clesiastical ; all that is forfeited to the king by any attainder, etc., he may re- 
store by his charter; but if by the attainder the blood be corrupted, that 
must be restored by authority of parliament.’ 

“ Hobbes, who had a marvellous faculty for stripping words of their ambi- 
guity, says in his dialogue between a philospher and a lawyer, while comment- 
ing upon the matter of pardon as treated by Coke: 

“<P, #* #® # #® Now tell me what it is whichis said to bea pardon?’ 4 

“*L, What can it be, but only the offence? Jfaman hath done a mur- 
der, and be pardoned for the same, is it not the murder that is pardoned ?' 

“*P, Nay, by your favor, if a man be pardoned for murder or any other 
offence, it is the man that is pardoned ; the murder still remains murder. But 
what is pardon ?’ 

“*L. Pardon, as Sir Edward Coke says (3 Inst. p. 233), is derived of per 
and dono, and signifies thoroughly to remit.’ 

“*P. Ifthe king remit the murder, and pardon not the man that did it, 
what does the remission serve for ?’ 

“*L. You know well enough that when we say a murder or anything else 
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is pardoned, all Englishmen understand thereby, that the punishment due to 

the offence is the thing remitted.’ 

«Pp. But for our understanding of one another, you ought to have said so 
air. © © © © 

But Mr. Green might have done more in the way of notes and comments on 
his principal cases than he has done. Thus, in Bohannan v. Commonwealth, 
p. 613, the Court of Appeals of Kentucky criticises two preceding opiniens of the 
same court, Phillips’ case, 2 Duval, 328, and Carico’s case, 7 Bush, 124. Had 
Mr. Green turned to these cases, he would have found an extraordinary doc- 
trine announced and enforced by vigorous reasoning. The opinions of the 
court in these cases (or at least the more striking language contained in them) 
would have been worthy a place as a foot note to Bohannan’s case. The case 
of Sylvus v. State, p. 679, on the burden and quantum of proof where seif 
defence is urged in justification of homicide, afforded the editor an excellent 
opportunity to exercise, upon a point as to which the professional mind is un- 
settled, the fine discrimination which he elsewhere exhibits. The extraordin- 
ary doctrine laid down in Fields v. State, p. 635, should not have passed un- 
challenged, unless the editor thought (as we do) that it carries with it its own 
refutation. 

But the efforts of an editor must end somewhere; and Mr. Green and his 
publishers are entitled to the thanks of the profession for what they have done 
ia this first volume, and the profession is to be congratulated that the literature 
of the law is to be enriched by so valuable a series. We ought not to omit to 
add that, with the exception of the paper, which seems not quite as good as the 
publishers usually select, the mechanical execution of the book sustains their ex- 
cellent reputation. 

THE NEW YORK SUPREME COURT KEPORTS. Cases Determined in the 
Supreme Court of New York, from November, 1873, to June, 1874. Edited 
by ISAAC GRANT THOMPSON and ROBLEY D. CooK. Volumes II and III. 
John D. Parsons, Jr., 1874. 

We have heretofore taken occasion to express our gratification that the 
reporting of the decisions of the Supreme Courts of New York has at last 
fallen into good hands. We have likewise taken occasion to express regret 
that after Messrs. Thompson and Cook had begun this undertaking and begun 
it so well, the publication of the former “ official " series, which had been sus- 
pended simultaneously with the suspension of the series of Barbour, had been 
resumed by another editor. The present series gave, and still gives, promise 
of so much usefulness that we thought it a misfortune to have the old anarchy 
resumed. So far as our means of judging extends, there is no series of reports 
now published, whose editors achieve what the profession require at their 
hands, more nearly than do the editors of this series. 


In the first place these reports are prompé, following but two or three 
months behind the decisions reported. This, if there were no other excel- 
lence, would cover up a multitude of sins. In the second place, the work is 
well done—both editorial and mechanical. Of course we are not prepared to 
speak upon this point, as unqualifiedly as a practitioner would be who had 
for some time used these books; but from such a hasty examination asa 
reviewer can make, we are convinced that there are no reporters in this coun- 
try who deserve more credit for careful and judicious work. In the third 
place, these volumes have a great deal of meat in them, if we may be permitted 
to use such an expression. Volume 2 contains one hundred and sixty-five 
reported cases—fifty per cent. more than ordinary volumes of reports; whilst 
volume 3 contains 273 cases, considerably more than twice as many as will 
usually be found in a volume of state or federal reports. With reference to 
the nature of these cases, they are what would be expected in decisions of 
the courts of a great commercial state. We notice a large—perhaps we may 
say an unusual number of cases—novel in their character and of general inter 
est, and which do not rest in statutes peculiar to New York. We have 
selected a number of these, and hope to find space to notice them here- 
after. 

These reports, however, have one vital defect. They are decisions of courts not 
of final resort, and many of them are re-examined, and some of them reversed by 
the court of appeals. A “ ¢corrigenda”’ in each volume shows the disposition 
of the cases of the preceeding volumes which were appealed from, and in 
which a final judgment has been rendered. We shall not enter again into the 
propriety of reporting the decisions of courts which are not final. Suffice it 
to say that we believe that the commercial test is the only one which can be 
applied. If the profession want such reports, they ought to be published ; 
and those who do not want them, need not buy them. The objection to the 
publishing of such reports is in our judgment the objection of the case lawyer, 
and not the objection of the lawyer who thinks. 


THE PYSCHOLOGICAL AND MEDCIO-LEGAL JOURNAL. Conducted by 
WILLIAM A. HAMMOND, M. D., Professor of Diseases of the Mind and 
Nervous System in the University of the City of New York, etc” Assisted 
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publication. It consits of papers on subjects connected with diseases of the 
mind and nervous system, read before various medical societies, mostly before 
New York Neurological Society. These papers are unquestionably of great 
value, and deserve the attention of every member of the legal profession whose | 
investigations lead him into the domain of medical jurisprudence, and | 
particularly into that department of it which relates to insanity. The treatment | 
of the insane by our criminal law is but slowly emerging from the barbarism 
‘which treated madmen as _ possessed of the devil, and which prompted Rosa- 
lind to say to Orlando in “As You Like It,” “Love is mere madness; and, I 
tell you, deserves as well a dark house and a whip, as madmen do.” In our 
unscientific efforts to be humane, we have reached a point where the question 
of criminal accountability is tried before an ignorant jury, upon expert testi- 
mony, based upon hypothetical questions, and jumbled together with the gen- 
eral issue of guilty or not guilty. It has therefore becomea scandal and re- 
proach to the administration of justice, in which the legal profession must, in 
some measure, share, that the more atrocious and unnatural the crime, if it be 
one of a violent nature, the greater the impunity with which it may be com- 
mitted. It belongs to the medical profession to enlighten the legal upon 
questions of this kind; and to this end, the dissemination of papers prepared 
by men of such eminent ability as those connected with this journal, cannot 
fail to be of great benefit. 








[Correspondence. } 
Insanity as an Excuse for Crime. 


The following interesting letter should have appeared before, but it got inad- 
vertantly mislaid : 
SAVANNAH, GA., Oct. 3, 1874. 


EDITORS CENTRAL LAW JOURNAL :—In your number of the 24th of Sep- 
tember, 1874, in noticing a review of Dr. Wharton's work on Criminal Law, 
you allude to a bill pending in the Ohio legislature which provides that 
where the defendant, in a criminal trial, pleads insanity, an issue upon that 
point 1s to be made up and tried by a special jury, inadvance of the trial upon 
the indictment. 

Such has been the law in Georgia fora number of years. I quote from 
section of the code, 4,299. 

“‘ Whenever the plea of insanity is filed, it shall be the duty of the court to 
cause the issue on that plea to be first tried by a special jury, and if found to 
be true, the court shall order the defendant to be delivered to the superinten- 
dent of the asylum, there to remain until discharged by the general assembly.’ 

Two decisions have been made by the supreme court, touching this section 
of the code. 

In Long v. The State of Ga, 38 Ga. 491, it is decided that the plea must 
allege that the prisoner is insane at the time of the trial. 

In Anderson v. ‘The State, 42 Ga. 9, it was decided that when this special plea 
was filed, but the defendant did not insist that there should first be a trial on it, 
but went to trial on the general issue of “‘ not guilty,” and relied on the insanity 
to show that he was not guilty, the jury might find him guilty or not guilty, un- 
der the evidence, without finding for or against the special plea. 

From these two decisions it appears that the law is practically inoperative 
in this state ; for, first, although the defendant was insane at the commission 
of the offence, vet if he is sane at the trial, the special plea cannot be filed; 
and, second, though the plea of insanity at the time of triad is filed, yet the de- 
fendant may go to trial on the general issue of not guilty, without a trial on 
the special piea of insanity. 


If the defendant was insane at the commission of the offence, but sane at the 
trial, he must be acquitted. Ifhe was sane at the commission of the offence, 
but insane at the trial, he must be sent to the asylum, if he should choose to 

“go to trial on the special plea, but may be convicted if he should choose to go 
to trial on the general issue, as actually occurred in the Anderson case referred 
to in 42 Ga. 

My own opinion is, that the question of insanity should never be allowed to 
come up in criminal trials. The violent and blood-thirsty members of society 
should be put out of the way of further outrage, without reference to the mo- 
tive which induced them to disregard the rights of life and property. The laws 
of man should be administered nm the same spirit as are administered the 
laws of nature. A short-sighted man, who has miscalculated his distance in 
attempting to swim a river, drowns, not because his motive is malignant, but 
because He has violated a law. Insanity, like blindness, or a ‘‘ wicked and 





We have now received the fourth number of the new series of this valuable | 


by T. M. B. Cross, M. D., Assistant to the Chair of Diseases of the Mind | abandoned heart,’’ is a defect of organization, and the highest triumph of hu- 
and Nervous System in the same university. New York: F. W. Christern, | man tribunals should be to minister to the survival of only the fittest. Very 


HENRY B. TOMPKINS. 


truly, etc., 











Notes and Queries. 
APPEAL FROM SATISFIED JUDGMENT—ANSWER TO B. 
MONTGOMERY, ALA., OCT. 14, 1874. 

EDITORS CENTRAL LAW JOURNAL.—Your correspondent “B,”’ of Elko, 
Nevada, puts a case in your “Notes and Queries” of Oct. 8, on which he de- 
sires information. Permit me to say that just such a case has been passed on 
here, except that our case originated in a superior court of record, of general, 
civil and criminal jurisdiction. An appeal was taken to the supreme court 
(our highest court) by plaintiff, but pending the appeal, execution was issued 
on the judgment by the clerk, and was paid by defendant to the sheriff, while 
the execution was in his hands. The plaintiff did not order the execution 
issued, and instructed the sheriff to return the money to defendant; the sheriff 
tendered the money back to defendant, but he refused to. take it, and the 
sheriff, by direction of defendant's attorney, returned the execution to the 
clerk's office, ‘‘satisfied."" In the supreme court defendant moved to dismiss 
the appeal, because it was taken on a satisfied judgment. 

After citing several Alabama decisions to the effect that plaintiff will not be 
permitted to prosecute his appeal further, if he has, of his own accord, coerced 
payment of the judgment, the supreme court say: ‘“ But the appellant 
(plaintiff) has done all that ought to be required in this case, by instructing 
the sheriff to return the money. The motion is therefore overruled.” 

I will add that we have no statute affecting the matter—the court exercised 
its inherent power. Respectfully, R. D. RUGELEY. 

REMARKS.—Will our correspondent be kind enough to give us the name of 
the above case, and the volume in which it is reported ? 








Summary of our Exchanges. 


The Legal Gazette, for October 23, publishes the decision of the Supreme 
Court of Pennsylvania in Watts v. The McLean and Elk Land Improvement 
Company, in which the following interesting points are ruled: 

1. ‘The power of a corporation to contract, necessarily involves the cognate 
power to create debt, and the defendants having the power by their charter to 
dispose of the whole of their land, the minor power of mortgaging those lands, 
upon a proper occasion. belongs to them. 

2. The company having power “to aid in the development of the minerals 
and other material’ in and upon their lands, and ‘‘to promote the clearing 
and settlement of the country,”’ the erection of saw mills and of a hotel were 
strictly within that power, and the directors cannot be held to account, as an 
abuse of their authority in erecting such buildings. 

3. When an act done by directors of a corporation is in excess of their author- 
ity, yet has been done with the dona fide intention of benefiting the corpor- 
ation, and a shareholder, knowing thereof, does not dissent within a reasonable 
time, his assent to the act will be assumed, and he will be estopped from gain- 
saying it. 

4. When the act complained of is to be foilowed by a large expenditure of 
money, the shareholder should follow up his protest by active preventive means. 
His neglect to act at the proper time, bars his right of action as effectually as 
his neglect to protest. 

It also publishes a decision of the Philadelphia Court of Quarter Sessions, 
Paxson, J., in the Matter of Opening Fifteenth Street, in which a jury, appointed 
to assess damages for the opening of streets through a cemetery, reported also 
an award in favor of the cemetery company for the cost of suitable enclosures 
upon the line of said streets. Upon exceptions, the report was sent back 
to the jury, with instructions to report upon the question of damages only. 
And this, notwithstanding the act of assembly, under which the streets were 
opened, directed that “in assessing damages for said opening, the cost of a"’ 
suitable enclosure of said cemetery ground, on said streets, shall be ‘allowed. 

It also publishes Chapin v. James, which we publish in this issue; and also 
the opinion of Mr. District Judge Knowles, in Chafee v. Coggshall, which we 
notice at the toot of the former case. 


The Chicago Legal News, for October 17, publishes the opinion of Mr. 
Circuit Judge Drummond, in what are known as the Tuck Creaser Cases. 

It also publishes an anonymous opinion of Mr. District Judge Deady of Ore- 
gon, on the subject of seiling liquor to Indians, which has the foliowing sylla- 
bus: 

All Indians born and resident in Oregon, are, prima facie, members of some 
Oregon tribe, and are therefore under the charge of the superintendent of 
Indian affairs in Oregon, appointed in pursuance of the act of June 5, 1850 (9 
Stat. 437), within the meaning of 7 20 of the act of June 30, 1834, (4 Stat. 
732), as amended by ¢1 of the act of March 16, 1864, (15 Stat. 29). 
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An Indian born in Minnesota is, prima facie, not a member of an Oregon 
tribe, though he might become such by adoption. 

The clause in 3 6 of the act of February 17, 1873 (17 Stat. 463), providing 
for the abolishing of Indian superintendencies after June 30, did not of itself 


abolish such superintendency, but only took effect when and as the President | 


designated and appointed. 


The payment of a superintendent's salary until September 1, 1873, is prima | 


facie evidence that his office was continued until that time, although he was 
notified that his office was one of those selected under the act to be abolished. 


It also publishes a decision of the Supreme Court of South Carolina, by Wil- 


lard, J., in Magwood v. The South Carolina Railroad and Bank, on the Trans- 
fer of Stocks held in Trust. 

It also prints a decision of the Supreme Court of Illinois—Amick v. Young, 
by Breese, Ch. J., expounding the Illinois statute in regard to replevin, and 
stating under what circumstances the declarations of a party exercising acts of 
ownership over property, are competent evidence in a suit where the title to 
such property is in question. 

The Legal News also prints the opinion of the Supreme Court of Illinois, 
Scott, J., Walle v. Arnold, which arose under a somewhat novel state of facts. 
A deed of trust given to secure a debt authorized the sale to take place ‘‘at 
the north door of the court-house, in the county of Cook,” etc. Before the 
maturity of the debt, the main body of the court-house, including the “ north 
door,’ was destroyed in the great Chicago fire. <A bill for injunction was 
brought, to restrain the sale, on the ground that the g/ace where the sale was 
to be made was an element of the power, and, that being wanting, the whole 
power had become nugatory. The court thought differently, and affirmed a 
decree restraining the trustee from making the sale at the new court-house, 
but permiting him to make it ‘‘at the place midway in space between La 
Saile and Clark streets, where the north door of the old court-house was pre- 
vious to the fire.” 
old court house having been destroyed, pursuant to the terms of said deed.”’ 


Mr. Justice Scott said: ‘ It is not 
power given by the trust deed in this case that it should be executed in or at 
the ‘north door’ of the court-house as it was then constructed. Parties in 
making their contract must be presumed to have done so with reference to mu- 
tations that must necessarily take place in all structures, however permanently 
erected; that the old building occupied as a court-house was liable to be 
destroyed at any timeand a new one erected. It would be absurd to hold the 
power could not rightfully be exercised at the ‘ north*door"’ of a new court 
house, had one been erected on the location of the one destroyed. ‘The essen- 
tial element in the power is the place rendered certain by the description given 
in the deed ; and whether it is executed at the top or at the foot of the steps, 
or whether they have been destroyed and new ones erected, or whether there 
are none at all there, seems to us wholly immaterial. The mere fact that 
there has been a physical change in the buildings at the point designated, 
ought not to be held to destroy the power. This would be a narrow and 
illiberal construction which we are unwilling to adopt. While construing such 
powers strictly, they must have a reasonable construction given to them. 
Greater strictness out not to be required than the parties, by a fair construction 
of the provisions of the deed, contracted should be observed. 
further savors of useless technicality. 


Anything 
We entertain no doubt whatever that 
the power of sale contained in this trust deed can be well executed at the ruins 
of the north door of the old court house in the city of Chicago.”’ 

The same number of the Legal News also contains a brief decision of 
English Vice Chancellor Bacon, in Cox v. Bennett, where the court refused to 
discharge a person, who had been committed for contempt for marrying an in- 
fant ward of court, until the certificate of the due solemnization of the marriage 


had been produced, and a proper settlement of the wife's property had been ; 


approved. 


The Chicago Legal News, for October 24, publishes the case of the U. T. 
Co, v. 
States Circuit Court at Chicago, which involved a conflict of jurisdiction be- 
tween the federal circuit court and the state court. The federal court, on the 
20th of July, sustained a general demurrer to complainant's bill of complaint, 
and entered judgment dismissing the suit. On the 22d day of July, the com- 
plainant, Nickerson, filed his bill in the state court, and made his motion for 
a receiver on the 24th of July, which was of the same term at which the de- 
murrer was sustained. The order dismissing the cause was set aside on mo- 
tion of the complainant's solicitor, and leave to amend and file a supplemental 
bill given, and on the 25th of July, Nickerson, by consent of the defendant, 
obtained an order appointing receivers in the Henry County Circuit Court. 
Held, that the United States Court had not lost jurisdiction of the case when 
the suit in Henry county was commenced, and although the suit was technie- 
ally dismissed, on the record, from the 2oth to the 24th of July, yet it was all 
the time subject to the power of the court to set aside the order, and Nickerson 


essential to the valid execution of the | 


The Rockford, Rock Island, and Saint Louis Railroad Co., United 


| could not, by commencing a suit in another county, supersede the jurisdiction 
of the United States Court over the subject-matter, and that the state court 
The opinion was by Mr. Distrirct 


had no jurisdiction to appoint a receiver. 
Judge Blodgett. 





The Legal Intelligencer, for October 16, prints several interesting cases. 

In Commonwealth v. Jones, the Philadelphia Court of Quarter Sessions 
(Paxson, J.,) holds that an attempt to vote illegally is, in Pennsylvania, an in- 
dictable offence. 

The same court (Ludlow, J.,) holds that former paupers in the almshouse, 
who have been discharged as such, but who remain in that institution under 
contract of service for hire, are entitled to vote as residents of the precinct. 

In Burrows v. Lehigh Zinc Company, United States Circuit Court, Eastern 
District of Pennsylvania, Mr. Circuit Judge McKennan refuses to uphold 
Burrows’ patent for a furnace to be used in the manufacture of white oxide of 
zinc, as he was not the first inventor. 

In O'Mara and Irwin v. The Commonwealth, Supreme Court of Pennsyl- 
vania, the syllabus is as follows: 

1. When the opinion ofajuror as to the prisoner's guilt has not becomea 
| fixed belief, but is founded on rumors or reports which he feels conscious he can 
dismiss, and he is able to say that he can fairly try the prisoner on the evidence, 


free from such opinions or impressions, he is competent to serve as a juror. 

2. It is competent for an expert to state a fact known to him as an expert, 
bearing upon other facts proved. 

3. Evidence of what the defendant's wife said to him, and his reply, or want 
of reply, as a part of the res gest@z, is admissible. 

4. Prima facie every unlawful killing is murder, for malice is presumed. 
But this presumption rises no higher than murder of the second degree ; and 
the burden is on the commonwealth to show murder of the first degree. 

5. The gth section, article 5th, of the new constitution, was not intended to 
exclude the associate judges unlearned in the law, from the several courts named 
in that section, in those districts where these associates remain. 

In Maxson & Wolfensden’s Appeal, same court, A. agreed to sell realty to 
B., payments to be made in instalments, and deed on final payment ; B. made 
the first payment, went into possession and mortgaged his interest to C.; who 
afterwards sold the same under a judgment on his mortgage and purchased it. 
| In the meantime, A. had recovered in ejectment against B., for non-payment 

of instalments, the verdict or award to be released on payment within a certain 

time. B. failed to pay and surrendered possession to A. Heéd : thata bill filed by 
| C. against A.’s vendees,to compel conveyance of the legal title on payment of the 
balance of instalments, must be dismissed, as being after the time limited for 
such payment. 


Decisions of the Supreme Court of the United States, in the following cases, 
are reported at large in the Legal Gazette, for October 16, with full statements 
of the facts and arguments of counsel : 


Insurance Co. v. Dunn: 1. Where, after a suit has been properly removed 
from a state court into the Circuit Court of the United States, under the act of 
March 2d, 1867, which allows such removal in certain cases specified by it, 
“at any time before the final hearing or trial of the suit," the state court still 
goes on to adjudicate the case, against the resistance of the party who got the 
removal, such action on its part is a usurpation, and the fact that such a party 
has contested the suit in such state court, does not, after a judgment against 
him, on his bringing the proceedings here for reversal and direction to proceed 
no further, constitute a waiver on his part of the question of the jurisdiction of 
the state court to have tried the case. 

2. The language above quoted—‘‘at any time before the final hearing or 
trial of the suit ''—of the act of March 2d, 1867, is not of the same import as 
the language of the act of July 27th, 1866, on the same general subject—“ at 
| any time before the trial or final hearing." On the contrary, the word “ final,” 
| in the first mentioned act, must be taken to apply to the word “ trial,’ as well 
| as to the word “ hearing.’’ Accordingly, although a removal was made after a 
| trial on merits, a verdict, a motion for a new trial made and refused, and a 
| judgment on the verdict, yet it having been so made in a state where by statute 

the party could still demand, as of right, a second trial, Ae/d, that such first 
| trial was not a ‘final trial '’ within the meaning of the act of Congress; the 
| party seeking to remove the case having demanded and having got leave to 
| have a second trial under the said statute of the state. 

| The Lucille: .1. An appeal in admiralty from the district to the circuit 
| court, in effect vacates the decree of the district court, and a new trial in ali 
respects, and a mew decree, are to be had in the circuit court. The latter 
| must execute its own decree, and the district court has nothing more to do 


with the case. 

2. An order of the circuit court merely affirming the decree of the district 
court, and nothing more, is not such a decree as the circuit court should ren- 
der, and is not a final decree from which an appeal lies to this court. . * 

4 Osborne v. United States: 1. A distiller's bond taken in pursuance of the 
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act of July 20th, 1868, imposing taxes on distilled spirits, and which enacts 
“ that a distiller shall, on filing with the assessor notice of intention to com- 
- mence business, make a bond, with sureties, to be approved by the assessor, 
and that no bond of a distiller shall be approved unless he is the owner in fee, 


| 


unincumbered, of the land on which the distillery is, or unless he files with the 


assessor, in connection with his notice, the written consent of the owner of the 


fee, and of any person having a lien thereon, that the premises may be used | 
for the purpose of distilling spirits, subject to the provisions of law, and stipu- | 
lating that the lien of the United States for taxes and penalties, shall have pri- | 


ority of such incumbrance, and that in case of the forfeiture of the distillery 
premises, the title of the same shall vest in the United States, discharged from 
such incumbrance,” is not void, even as against sureties to the bond, because 
the ground was incumbered, and, because it being so, the bond was approved 
without the consent of the incumbrancers to postpone their liens ; the bond not 
having been delivered as an escrow simply. 

2. This is not altered by the fact that if the consent of the incumbrancers 
had been got to postpone their liens, the ground on which the distillery stood 


the sureties from their personal obligations. 

Morgan's Executor v. Gray: 1. Where a citizen of one state, as endorsee 
of inland bills, drawn or accepted by a citizen of another — the plain- 
tiff claiming through the endorsement of the payee, or of the payee and sub- 
sequent endorsers—sues the drawer or acceptor, in the circuit court, the 
eleventh section of the judiciary act requires that the citizenship of such payee 


or of such payee and subsequent endorsers, be alleged to be different from | 
that of the defendant. It is not enough to allege that the plaintiff is a citizen | 


of one state and the defendant of another. 

2. It is not competent for a circuit court to determiue, without the interven- 
tion of a jury, an issue of fact in the absence of the counsel of the party, and 
without any written agreement to waive a trial by jury. 

Commissioners of Boise Co. v. Gorman. A writ of error granted under the 
act of Congress of 1872, will operate as a supersedeas only from the time of 
filling the bond in the clerk's office. Process issued before that time will not 
‘ve set aside. 

Hall v. Jordan: 1. Where the consideration in a deed is expressed to be 
so many dollars, the stamp required is the same, whether, in point of fact, the 
sum named be paid in gold or in notes of the United States, made by law a 
legal tender. 

2. A party alleging that the stamp on a deed was too small (he being, by the 
law of the state where the deed was made, obliged to put on the stamps), who 
brought such a question here, delaying the judgment below for two years and 
a half, punished under the twenty-third rule, by a judgment of ten per cent. 
damages in addition to interest and cost. 

It also publishes a case determined in the Court of Common Pleas of Co- 
lumbia county, Pennsylvania—Locust Mountain Coal and Iron Company v 
Curran, in which the following points are ruled : 

1. In a proceeding by bill in equity to restrain the collection of schooi taxes, 
the court will not enquire into the validity of the appointment of the collector, 
he having given bond with sureties approved as required by law. 


2. The act of May 8th, 1854, did not establish a fixed rate of taxation for 
school purposes. It merely provided a standard, by which the maximum rate 
could be ascertained at the time the tax is levied; to-wit: the amount of both 
State and county taxes authorized by law. 


3. The act of 23d of February, 1866, exempting real estate from the three 
mill tax for state purposes, operated as a reduction of a like amount on that 
species of property for school purposes. 


The Washington Law Reporter, for September 20, publishes the following 
decisions of the Supreme Court of the District of Columbia, in general term: 

Joseph B. Stewart v. James G. Blaine: The house of representatives has 
power to commit for contempt, and when a party is found guilty ofa contempt, 
the order of the house directing his commitment is a complete protection to 
the speaker, who orders him into the custody of the sergeant-at-arms. 


Smith e¢ a/. v. Woodruff: Where two patents have been granted for articles 
which resemble each other, a presumption arises, from the action of the office, 
that there is such a difference between them that the use of one constitutes no 
infringement of the patent for the other. 


If one paper-file holds the paper better than another which is patented, and 
has driven itout of market, that is prima facie evidence that the mechanism is 
different, and is a new invention, and that the use of it does not violate the 
patentee’s monopoly. 

A patented combination may be used without infringing the patent, if one of 
the elements of the combination is omitted, although another is substituted in 
its place, which is new, or performs a substantially different function, or if it 
was nof known as a proper substitute when the patent issued. 






| poet. 


Legal News and Notes. 


—Hon. ORANGE JACOBS, of Washington Territory, having received the 
| republican nomination for delegate to Congress, has resigned as Chief Justice 
of the Territory, in order that there may be no mixing of the judiciary with 
politics. Judge Bedle, the democratic candidate for governor of New Jersey, 
has not resigned. 

—THOMAS THURLOW, a nephew of Lord Thurlow, died in England last 
month, and the British public is relieved of its burdens to the extent of $60.000 
ayear. He received pensions to that amount in consideration of the aboli- 
tion by law of certain obsolete offices formerly held by the chancellor, his 
uncle. By the statute abolishing the offices the emoluments were continued 
“ for three lives.”’ 

—THE Union Pacific Railroad tax cases have been advanced on the docket 


| of the United States Supreme Court, and set for argument, December 14. 
| The granger railroad cases, the Grant Parish cases, and the case involving the 
| constitutionality of the California State law forcing the return to China of 
was of sufficient value to discharge the taxes due by the distiller, and so relieve | 


Chinese women, brought there for purposes of prostitution, are likely, also, 
to be set for an early hearing. 
Qu ARE.—Whether Lord Chancellor Thurlow was the same Lord ‘Thurlow 


| who once thought himself a poet, and on the leaf of one of whose volumes of 


| 
| 


effusions Byron wrote— 
“ When Thurlow this d 

(I hope I am not violent) 
Nor men nor gods knew what he meant.” 


d nonsense sent, 





If so, it teaches that a man may be a great judge and yet not a great 


—Considerable excitement has been created by the publication of an opin- 
ion by Attorney-General Field, of Louisiana, holding that the Second District 
Court of New Orleans has no jurisdiction to naturalize foreigners. The 
judges of election, themselves judicial officers, will, then, in determining this 
question, have to choose between the opinion of the second district court and 
the opinion of the attorney-general. We believe that they should, if otherwise 
in doubt, follow the opinion of the court, which is the best judge of its own 
jurisdiction. 

Hon. HENRY D. MAXWELL.— Intelligence has just reached us of the 
death on Saturday, the 3d instant, of the Hon. Henry D. Maxwell, of Easton, 
Penn., a lawyer widely known throughout New Jersey and Pennsylvania, 
having practiced in those states since 1833, and having in the latter held many 
offices of judicial and public trust, to the satisfaction and approval of men of 
all political parties. 

Judge Maxwell was that rarest of men in these times, a man of political and 
social prominence, the holder of high office, and at the same time a model, 
Christian gentleman, sams peur et sans reproche. Upon his tombstone may 
most fittingly the epitaph be inscribed: ‘‘Axegi monumentum perennius aere.” 
—(Albany Law Fournal. 


—THE Constitution of Missouri contains the curious provision that the justice 
of the supreme court having the shortest term to serve, shall preside. The ob- 
ject of the provision is, either that the oldest in commission shall preside, or 
else that none shail quit the bench without having taken his turn at that honor. 
But the provision has twice led to this curious and grotesque result: that a 
judge appointed to fill a short vacancy, and who is, in a measure, unfamiliar 
with the workings of the court, takes precedence over the entire bench. ‘Thus, 
Judge Lewis, appointed the other day to fill the vacancy occasioned by the 
resignation of Judge Adams, and whose term will soon expire, becomes the 
central figure in the court, while on one side of him sits Judge Napton, venera- 
ble and white-haired, who occupied a seat on that bench thirty years ago, and 
who is now serving onit for the third time, and on the other side, Judge Wag- 
ner—a judge of great learning and vigor of intellect, who has been a member 
of the court for nine or ten consecutive years. 


—AN adjourned meeting of the bar of the United States Supreme Court was 
held on the 15th inst., Judge Campbell presiding, and Mr. D. W. Middleton, 
clerk of the court, acting as secretary. A series of resolutions were adopted in 
testimony of their great affection and esteem for Judge Benjamin Robins Curtis, 
in life, and of their sense of the great loss which the Courts and the bar of the 
whole country,and the community at large,suffer in his death. They commemor- 
ate his fidelity to society, to government, to religion, and to truth. All these traits 
of duty, as the rule of his life, the bar present to the living lawyers, and to their 
succeeding generations, for their sincerest homage. The resolutions having 
been agreed to, Attorney-General Williams was requested to present them to 
the supreme court, and to move they be entered in its minutes, and the 
chairman of the meeting was requested to forward a Copy of them to the family 
of the deceased. Reverdy Johnson and others pronounced eulogies,—({A/- 











